BEFORE THE
FEDERAL MARITIME COMMISSION

Docket No. 14-06

SANTA FE DISCOUNT CRUISE PARKING, INC. d/b/a EZ
CRUISE PARKING; LIGHTHOUSE PARKING, INC.; and
SYLVIA ROBLEDO d/b/a 81" DOLPHIN PARKING

Complainants

V.

THE BOARD OF TRUSTEES OF THE GALVESTON
WHARVES and THE GALVESTON PORT FACILITIES
CORPORATION
Respondents

RESPONDENTS’ REPLY TO COMPLAINANTS’ RESPONSE TO MOTION TO
DISMISS BY THE BOARD OF TRUSTEES OF THE GALVESTON WHARVES AND
THE GALVESTON PORT FACILITIES CORPORATION

COME NOW The Board of Trustees of the Galveston Wharves and The Galveston Port
Facilities Corporation (collectively “Respondents™), by and through the undersigned, and subject
to their Motion to Strike Complainants’ Response previously filed herein, hereby files this Reply
to Complainants’ Response to Motion to Dismiss by the Board of Trustees of the Galveston
Wharves and The Galveston Port Facilities Corporation.

Complainants admit in the opening of their response that the rates complained of in their
original complaint are no longer in force. Instead, they now rely on a vague amended complaint
— which has yet to be accepted for filing - to claim that the Commission should determine
whether allegedly “unsubstantiated amounts charged by the Board of Trustees in its tariff are
“rational” and are reasonably related to services they provide. To do so, they rely on provisions
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of the Shipping Act that relate to common carriers, and not to marine terminal operators. This
complaint and the level of Commission oversight demanded by Complainants are unprecedented.
They also apparently ignore the portion of 46 U.S.C. §411102(c) limiting that subsection to
“receiving, handling, storing, or delivering property,” and seek to create a blanket, actionable
claim for unjust and unreasonable regulations and practices which does not exist under the
Shipping Act.

A. Standard of Review Regarding Dismissing Original Complaint.

Complainants argue that Respondent’s Motion to Dismiss should be treated as if the
equivalent of a Federal Rule 12(b)(6) facial challenges to their pleadings. This is incorrect.
“Mootness” pertains to a federal court’s subject-matter jurisdiction under Article III. Therefore,
it is properly raised in a Motion to Dismiss under Federal Rule of Civil Procedure 12(b)(1), not
Rule 12(b)(6). Under Rule 12(b)(1), jurisdictional attacks can be either facial or factual. White v.
Lee, 227 F.3d 1214, 1242 (9" Cir. 2000); Tecle v. Dept. of Homeland Security, 2014 WL 652307
(W.D. Tex. 2014); Stone v. Walgreen Co., 2014 WL 1289470 (S.D. Cal. 2014). Respondents’
Motion is clearly a factual challenge. Therefore, Complainants’ authorities and arguments
regarding Rule 12(b) (6) do not apply).l

A mootness claim by its nature involves a review of facts. In this type of review the
Commission must distinguish between a “facial attack” and a “factual attack.” Osborn v. United
States, 918 F.2d 724, 729 n.6 (8th Cir. 1990) (quoting Mortensen v. First Fed. Sav. and Loan

Ass'n, 549 F.2d 884, 891 (3d Cir. 1977). In a facial attack, the Commission, as would a court,

! Complainants cite The Lake Charles Harbor & Terminal Dist. v. West Cameron Port, Harbor & Terminal Dist.,
2007 WL 2468431 (FMC 2007, but completely ignore its discussion of Rule 12(b)(1), stating only the principles
relevant to Rule 12(b)(6). Moreover, Complainants’ citation to Cargo One, Inc. v. Cosco Container Lines Co., Ltd.
(FMC Docket No. 99-24, October 31, 2000 Order) is not on point and grossly overstates the showing required of
Complainants. That case concerned alleged violations of Section 10(b) of the Act against a common carrier, and not
the more limited remedies available to Complainants herein.



“restricts itself to the face of the pleadings, and the non-moving party receives the same
protections as it would defending against a motion brought under Rule 12(b)(6).” Id. “In a
factual attack, the Commission, as would a court, considers matters outside the pleadings, and
the non-moving party does not have the benefit of 12(b)(6) safeguards.” Id. Complainants, as the
party asserting subject matter jurisdiction, bear the burden of proof thereof. Great Rivers Habitat
Alliance v. FEMA, 615 F.3d 985, 988 (8th Cir. 2010). In this case, factual issues have been
presented which go beyond the pleadings and establish that Complainants’ claims are moot.
B. Complainants do not have a justiciable claim under the Shipping Act of 1984.

In an attempt to demonstrate a justiciable claim under the Shipping Act, Complainants
rely upon newly raised facts not in evidence, interpret their own original Complaint very
loosely.2 In their original Complaint, they complained that Respondents violated the Shipping
Act by increasing the monthly Access Fee for Off-Port Parking Users from $8.00 Per-Space/Per-
Month to $28.88 Per-Space/Per-Month. They claimed the increases were discriminatory when
compared to the increases for persons paying Access Fees on a “per trip” basis.> Now that this
claim has been rendered moot by the Tariff amendment, Complainants now challenge
Respondents’ ability to assess access fees at all.* Complainants never made this claim in their

original Complaint. They may not assert it now, for the first time, to retroactively invent a claim

? In their Response, Complainants rely upon an unauthenticated “transcript” of Respondent Board of Trustees for the
Galveston Wharves’ September 22, 2014, Meeting. This transcript conveniently omits a lengthy discussion between
Complainant Lighthouse Parking and The Board of Trustees (See Pages 8-10 of the Minutes from The Board of
Trustees for the Galveston Wharves’ September 22, 2014, meeting, included in Exhibit B to Respondents’ Reply).
Complainants also “copied and pasted” the allegations in their Amended Complaint into their Response, in an effort
to demonstrate that they still have a cause of action under their Original Complaint. This Commission has yet to
rule of Complainants’ request to amend their Complaint and as such, the only relevant pleading in deciding
Respondents’ Motion to Dismiss is Complainants’ Original Verified Complaint. Knowing this, Complainants often
quote their original Complaint out of context in order to reflect the allegations contained in their Amended
Complaint.

3 See Verified Complaint, pgs. 10-12, 15, 17, 23 & 26.

* See Complainants’ Response at Pg. 6.



in order to avoid dismissal. Regardless, this claim is untenable under the Shipping Act and
Commission standards.’

C. Respondents have repeatedly negotiated with Complainants regarding the
assessment of Access Fees.

Complainants’ Response also accuses Respondents of engaging in “bullying” tactics.
These allegations have not been previously pled and are unfounded. As previously stated, a
refusal to deal or negotiate under the Shipping Act is established when a marine terminal
operator refuses to consider a bona fide offer from an offeror without justification. Canaveral
Port Authority — Possible Violations of Section 10(b) (10), Unreasonable Refusal to Deal or
Negotiate, 29 S.R.R. 1436 (2003). Over the past nine years, Complainants have met with Port
personnel on countless occasions to discuss the assessment of access fees.® In fact, the flat fee
Per-Space/Per-Month assessment was in fact implemented at Complainants’ request.’
Additionally, Complainants regularly attended, and continue to attend, Respondents’ public
monthly meetings.® During these meetings, Complainants have made their positions abundantly
clear and have actively participated in discussions with various Board of Trustees members.’
Complainants’ assertions that Respondents have refused to negotiate are without merit,
Additionally, their blanket statement that waiver and estoppel can never apply is completely

outside of the authorities they cite.

* As an example, 46 U.S.C. §41102(c) requires the establishment and enforcement of just and reasonable regulations
and practices relating to or connected with receiving, handling or delivering property. Complainants ask the
Commission to simply disregard the last (italicized) portion of the statute, to find that the tariff is “unreasonable,”
“irrational” or otherwise unsupported. This case does not involve receiving, handling or delivering property. Thus,
Complainants seek much broader relief which Congress has never authorized.

% See Correspondence between Respondents and Complainants, attached herein as Exhibit A. Upon information and
belief, Complainant EZ Cruise Parking’s owner Cynthia Hayes has also kept a notebook detailing such dealings with
Respondents, as is referenced by her husband Charles Tompkins in his J anuary 24, 2011, email to Financial Director
Mark Murchison.

7 See July 19, 2006, letter from Deputy Port Director Michael J. Mierzwa to Cynthia Hayes included in the
Correspondence between Respondents and Complainants, attached herein as Exhibit A.

® See Compilation of Minutes from Monthly Meetings of the Board of Trustees for the Galveston Wharves, attached
herein as Exhibit B.
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In an attempt to save their refusal to negotiate cause of action, Complainants accuse
Respondents of “purposefully and wrongfully allocat[ing] certain costs and expenses against the
Cruise Terminal’s revenue flow to show a loss that would support raising their Tarift for access

fees to generate revenue to pay for another cruise terminal.”"

Moreover, they make the
preposterous claim that Access Fees charged to access the Cruise Terminal may not be charged
or used to help pay for a new cruise terminal. Complainants offer no authorities or evidence to
support these allegations. In any event, the Shipping Act does not provide a remedy for tariff fees
that are subjectively believed to be “too high,” or do not meet a user’s sense of propriety, as long
as those fees are not applied in a disparate fashion.'"

D. Complainants have not been subjected to disparate treatment under the amended

tariff.

Complainants contend that Respondents’ distinction between their shuttles and taxicabs
has resulted in disparate treatment and has established a fact issue which warrants additional
discovery. Complainants fail to realize that their shuttles are assessed access fees differently
from taxicabs because their shuttles are not similarly situated. Complainants’ shuttle buses are
not taxicabs under the definition of the City of Galveston’s Code, just as they are not railroad
cars, ships or barges. As such it is reasonable for taxicabs, which are not similarly situated with
Complainants’ shuttles, to be assessed differently.

Furthermore, taxicabs are not Off-Port Parking Users under the definition of the tariff.

The amended tariff defines “Off-Port Parking Users” as follows:

1 See Complainants® Response at Pg. 14.

1 46 U.S.C. 41102(c) requires “...just and reasonable regulations and practices relating to or connected with
receiving, handling, storing, or delivering property.” As noted above, this case does not involve “property.” As a
result, Complainants rely on a non-existent statute which apparently requires “just and reasonable regulations and
practices” for everything, and provides a cause action for perceived violations thereof. No such statute exists.
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(12) OFF-PORT PARKING USER means a commercial
business entity which provides or arranges for one or more
commercial passenger vehicles, courtesy vehicles, buses or
shuttles, however owned or operated, to pick up or drop off
passengers within a terminal complex of the Galveston Wharves in
connection with the operations of a business of the user involving
the parking of motor vehicles of any type at a facility located
outside of the boundaries of progerty owned, operated or
controlled by the Galveston Wharves.'

Complainants access Respondents’ property with their shuttles in connection with picking up and
dropping off passengers that park at their parking lot facility. As such, Complainants are subject
to an Access Fee. Taxicabs are vehicles for hire that access Respondents’ property in connection
with picking up and dropping off fares. Taxicabs are not “Off-Port Parking Users” because their
access to Respondents’ property is not “in connection with the operations of a business of the
user involving the parking of motor vehicles of any type at a facility.”

E. Even if Such a Claim Could Be Raised Under these Facts, the Access Fees assessed
against Complainants are reasonably related to the services provided to
Complainants.

As noted previously, the Commission does not have the jurisdiction to set rates. It can
only review alleged violations in the setting of those rates. Complainants’ “reasonably related”
claim cannot apply to the access fees in question as a matter of law, because they do not involve
handling property. Regardless, the applicable test for determining whether a rate or charge is
reasonable is the test stated by the Supreme Court in Volkswagenwerk v. Federal Maritime
Commission, 390 U.S. 261 (1968). The Court in that case held that a charge is reasonable when it
is reasonably related to the service rendered. The Court did not hold that a charge must have a
mathematical relationship to the cost of providing the service in order to be reasonable, but rather

held that the relationship of charge and service must be capable of being understood. In this case

there is no dispute that Complainants are being charged a fee to be allowed special access to the

' See Board of Trustees of the Galveston Wharves Tariff Circular No. 6, Section 100 (emphasis added)
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cruise terminal for unloading passengers. Complainants’ use of this special access is entirely
voluntary on Complainant’s part. They don’t have to use it if they don’t choose to do so. They
can let passengers off at the entry areas designated by the Port for public access. Instead,
Complainants want to avail themselves of the special areas designated by the Port for shuttles
and buses. These areas require security and maintenance. The overall terminal itself must be
maintained as well. There is a rational relationship between the fees charged and the access
granted. This is sufficient.

Complainants are now attempting to hold Respondents’ liable for a “bad deal” that they
negotiated and asked for. This Commission has held that it is “not responsible for ensuring that
everybody makes a good deal—just that the commercial environment is not hampered by
unreasonable or unjustly discriminatory practices. Ceres Marine Terminals, Inc v. Maryland Port
Administration, FMC No. 94-01, Order at 55 (FMC August 15, 2001). Respondents have
repeatedly negotiated with Complainants over the years. In fact, the previous Per-Space/Per-
Month assessment was based upon recommendations from Complainants. Now Complaints have
brought an action against Respondents complaining of unjust and discriminatory treatment under
the Shipping Act. While Complainants may not agree with the amount and manner of the
Access Fees assessed, they are by no means unjust or discriminatory under the Shipping Act.

Respondents assess Access Fees against ground transportation companies that access the
Cruise Ship Terminal Complex. The new tariff assesses those rates uniformly. Without a tax
base and a declining overall market share from which to draw revenues, these access fees are
essential to funding the security, maintenance, and repairs necessary to run the Cruise Ship
Terminal Complex." Complainants have built a business based upon Respondents’ cruise ship

operation. In furtherance of Complainants’ business, Respondents have built a designated area

B See Affidavit of Mike Mierzwa, Paragraph 9, attached to Respondents’ Motion to Dismiss.
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for them to safely and efficiently drop off passengers without having to wait in the long line
generated by the general public. Under the amended tariff, Access Fees will be assessed based

upon the number of times an “Off-Port Parking User” accesses the Cruise Ship Terminal

Complex and thus benefit more from the facilities and services provided by Respondents, and
will bear a higher cost than those that access Respondents’ facilities less frequently.

At the end of the day, Complainants have built parking lot businesses to take advantage
of the Port’s cruise passenger business. Without a terminal, they would have no business.
Operating the Port and its cruise terminal costs money. Complainants essentially want to have
their cake, and eat it too — they don’t want to pay access fees but want the business the terminal
brings them.

F. Complainants Are Out of Time To Complain about the Pre-May 2014 Tariff.
Complainants also seem to suggest that they can now amend their complaint to include the
same claims with regard to the tariff that was in place prior to May 2014, when they were
charged $8 per space per month. That tariff, as noted in the pleadings and evidence, had been in
existence for over three years. Complainants admit in their pleadings that they paid under that
tariff for over three years. Any such complaint is barred by limitations. 46 U.S.C. 41301(a).
CONCLUSION

Complainants’ claims in this proceeding have been rendered moot by the amendment of
the Tariff. Under the Board of Trustees’ Tarift Circular No. 6, Item No. 111, all persons entering
Port property for commercial purposes are assessed access fees the same way, on a per trip basis
based upon usage of Port facilities.

WHEREFORE, PREMISES CONSIDERED, Respondents pray that the Complainant in this

proceeding be resolved as follows:



1. The Complainants take nothing on their Complaint filed herein;
2. The Complaint to be dismissed as to both Respondents.
3. For such other and further relief as the Commission may deem just and proper.

Dated: November 17, 2014

Respectfully submitted,

McLeod, Alemﬁe;r*?gé 1 & Apffel, P.C.

By:

Anthony P. Brown
Texas State BarNo. 03091300
Tex. S.D. Id No. 7185

Wm. Hulse Wagner

Texas State Bar No. 20661300
Tex. S.D. Id No. 8224

P. O. Box 629

Galveston, Texas 77553
Phone: 409-763-2481

Fax: 409-762-1155

ATTORNEYS FOR THE BOARD OF TRUSTEES
OF THE GALVESTON WHARVES

CERTIFICATE OF SERVICE

I hereby certify that on the 17 day of November, 2014, a copy of the foregoing document
was served by electronic mail and certified United States mail, return receipt requested on
Complainants’ counsel of record.

Douglas T. Gilman
Gilman & Allison, LLP
2005 Cullen Blvd.
Pearland, Texas 77581
deilman@gilmanallison.com TN
ballison(@gilmanallison.com g

Anthony P. Brown *

%
%
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Respondents' Reply
Exhibit A

July 19, 2006

Ms. Cynthia Hayes

EZ Cruise Parking

2109 Postoffice Street #162
Galveston, Texas 77550

Dear Ms. Hayes:

Thank you for meeting with us on May 25 and again on June 26 to discuss access fees. Your
efforts to resolve this issue are appreciated. However, two items in your letter of June 14 must
be addressed. First, the $20,000 agreed upon to satisfy all outstanding Port Access fees accrued
by EZ Cruise Parking from January 2005 to March 2006 is not entirely correct. The figure
discussed at our May 26 meeting was for access fees directly attributable to EZ Cruise Parking,
i.e. your shuttle van and other transportation used to bring your customers to the cruise terminal.
This amount did not account for access fees due from Galveston Limousine for parking lot
shuttle services to the cruise terminal provided to your company during this time period.

At the meeting, you expressed a desire to resolve the issue of the Galveston Limousine fees
charged to your company and that you were disputing the number of trips provided by them
during this time period. The Port agreed to this and was willing to use your numbers and charge
you directly for this so you would not have to negotiate with Galveston Limousine on the
payment of these fees to the Port. This was the reason you provided your Galveston Limousine
numbers to the Port included in your May 25 letter.

The attached spreadsheet indicates the trips made by EZ Cruise Parking from January 2005
through March 2006 and applies the discount discussed at the May 25 meeting. This is the basis
of the $20,000 fee agreed to at that meeting. The two rightmost columns of the spreadsheet
display the trips made by Galveston Limousine for your operation. In one column, the numbers
provided by you were used. In addition, the Port also received numbers directly from Galveston
Limousine on the number of trips they provided to you. These numbers are also displayed.
Using the total trip numbers for the period provided from Galveston Limousine, which are lower
than those provided by you, an outstanding balance of $48,080 is owed to the Port for shuttie
services supporting your operation. The Port is not aware of your arrangement with Galveston
Limousine regarding the payment of these fees. However, this matter must be resolved.

The second issue concerns the payment of a flat monthly fee in lieu of trip charges. The Port of
Galveston Tariff Circular No. 6, which specifies charges for all Port related activities, indicates
the $10 per trip fee. The tariff cannot be changed without approval of the Board of Trustees of
the Galveston Wharves. However, we understand your longstanding desire for a flat monthly
fee. A formula for determining a monthly fee must be developed that is equitable for all Port
users while providing appropriate revenue to the Port. This revenue is necessary to offset the
rising costs of security and defray the costs incurred by the Port to provide the improvements
necessary to attract cruise lines to Galveston. Your counterproposal of a flat montply feg.of
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$1,200 is not acceptable. This is especially true upon review of the data provided by you and
your service provider that indicates the average monthly access charge attributable to your
business is over $4,000. The Port may be willing to consider a slidin g scale that would permit a
discount to those heavy users of the Port, like your business, after a certain number of trips
during a month and a possible maximum cap on the monthly charge. This does not provide the
flat fee that you desired but would stipulate a maximum amount that you could use in developing
your operating budget. It also would provide us a consistent means of dealing with other users of
the Port that have expressed a desire for a monthly fee. This possible amendment to the tariff
will be discussed with the Trustees at the August Board meeting. Until that time, the current fee
schedule remains in place.

Please contact the Port’s Director of Finance, Mr. Wayne Byrd, at 766-6146 to set up a payment
schedule to pay these outstanding charges of $68,080 and any additional charges that have
accrued since March 2006. Also, contact Mr. Bernie Curran at 766-6183 to renew your 2006
Port Use Permit and vehicle decals if you have not done so already. Failure to have a payment
plan and a current Port Use Permit and decals in place by August 15 will result in the denial of
access to Port property for your operation.

Thank you for your attention to this matter. Please feel free to contact me at 766-6113 on any of
the issues in this letter,

Sincerely,

Michael J. Mierzwa
Deputy Port Director

cc: Steven M. Cernak, Port Director
Wayne Byrd, Director of Finance
Bernie Curran, Director of Administration
John Peterlin, Senior director of Marketing and Administration

BOT_ 011876
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From: <cethouston@yahoo.com>

To: "Mark Murchison" <mmurchison@portofgalveston.com>
Sent: Tuesday, January 25, 2011 4:38 PM

Subject: [POG Mail Restored] Re: Santa Fe Discount Cruise Parking
Thank you.

Sent from my Verizon Wireless Phone

Kind Regards,
Charles Tompkins
Cell - 713.545.5935

----- Reply message -----

From: "Mark Murchison" <mmurchison@portofgalveston.com>
Date: Tue, Jan 25,2011 3:30 pm

Subject: Santa Fe Discount Cruise Parking

To: "cethouston@yahoo.com” <cethouston@yahoo.com>

Confirming meeting at the office of Port of Galveston at 1:00 Wednesday 1/26/2011. Mark Murchison

Mark Murchison
Financial Director
Port of Galveston
409-766-6146

Cell 1 409-739-3520
Cell 2 979-255.3537

mmurchisoniivnortofzalveston.com

From: cethouston@yahoo.com [mailto:cethouston@yahoo.com]
Sent: Monday, January 24, 2011 12:37 AM

To: Mark Murchison

Subject: Re: Santa Fe Discount Cruise Parking

Mark,

I have been reviewing Ms. Hayes documentation since early yesterday and am still confirming her financial
documentations. She has kept nearly every notebook, pay stub, financial AP, newspaper clipping, etc.
regarding the Port of Galveston and the people she has dealt with. She is still sending me information dug up
in her attic as we speak.

I'believe you and I will have all the information we will need to wrap this up quickly. And I will be glad to
get this off my plate.

Sent from my Verizon Wireless Phone

Kind Regards,
Charles Tompkins
Cell - 713.545.5935

----- Reply message --—-

From: "Mark Murchison" <mmurchison@portofgalveston.com>

Date: Sat, Jan 22, 2011 5:11 am

Subject: Santa Fe Discount Cruise Parking

To: "&apos;cethouston@yahoo.comé&apos;" <cethouston@yahoo.com>

BOT_ 011866
GPFC_ 003036
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Let's try 1. We can do a working session and get to a number then work through issues

From: cethouston@yahoo.com <cethouston@yahoo.com>
To: Mark Murchison

Sent: Fri Jan 21 23:38:01 2011

Subject: Re: Santa Fe Discount Cruise Parking

I am reviewing as we speak. I will be finished by the end of the weekend. You will have what I have and that
should be, along with what you have, sufficient enough to put all the pieces of the puzzle together.

Let's please shoot for Wednesday at 1:00 PM or 3:00 PM, whichever is more convenient.
Sent from my Verizon Wireless Phone

Kind Regards,
Charles Tompkins
Cell - 713.545.5935

----- Reply message ~----

From: "Mark Murchison" <mmurchison@portofgalveston.com>
Date: Fri, Jan 21, 2011 9:46 pm

Subject: Santa Fe Discount Cruise Parking

To: "cethouston@yahoo.com" <cethouston@yahoo.com>

Send over as soon as possible on Monday. 1 will call on Monday andset up an agreeable time for Tuesday or
Wednesday. Suggested time?

Mark Murchison

Financial Director

Port of Galveston

409-766-6146

Cell 1 409-739-3520

Cell 2 979-255.3537
mmurchison@portofezalveston.com

From: cethouston@yahoo.com [mailto:cethouston@yahoo.com]
Sent: Friday, January 21, 2011 5:19 PM

To: Mark Murchison

Subject: Re: Santa Fe Discount Cruise Parking

Will do. Have a great weekend. Relax, and enjoy. Charles
Sent from my Verizon Wireless Phone

Kind Regards,
Charles Tompkins
Cell - 713.545.5935

----- Reply message -----

From: "Mark Murchison" <mmurchison@portofgalveston.com>
Date: Fri, Jan 21, 2011 3:46 pm

Subject: Santa Fe Discount Cruise Parking

BOT_ 011867
GPFC_ 003037
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To: "Charles Tompkins" <cethouston@yahoo.com>

Please forward. Also if you have any documentation concerning non-billing while closed due to Ike please
send along with certification of the period actually closed due to Ike.

Mark Murchison
Financial Director
Port of Galveston
409-766-6146

Cell 1 409-739-3520
Cell 2 979-255.3537

mmurchisoni nortofzalveston.com

From: Charles Tompkins [mailto:cethouston@yahoo.com]
Sent: Friday, January 21, 2011 3:20 PM

To: Mark Murchison

Subject: Santa Fe Discount Cruise Parking

Mark,

I just received a listing, from Ms. Hayes, of every bill ever payed to the Port of Galveston by her company.
Let me know if you would like me to forward this to you.

Kind Regards,

Charles Tompkins

BOT_011868
GPFC_ 003038
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From: <cethouston@yahoo.com>

To: “"Mark Murchison" <mmurchison@portofgalveston.com>
Sent: Friday, April 15, 2011 7:29 AM

Subject: Re: resolution of disputed amounts

Thank you Mark.

We are thinking that monday morning would be the best time.

Please call me. I would like to briefly discuss. I just left you a message on your cell phone. 713.834.7857.
charles tompkins

Sent from my Verizon Wireless Phone

----- Reply message -----

From: "Mark Murchison" <mmurchison@portofgalveston.com>

Date: Thu, Apr 14, 2011 3:24 pm

Subject: resolution of disputed amounts

To: "Charles Tompkins (cethouston@yahoo.com)" <cethouston@yahoo.com>, "manager@ezcruiseparking.com"
<manager@ezcruiseparking.com>

Charles, Cynthia:

I have gotten past year end and annual reports and would like to have a meeting which I believe we can finally resolve the issues
around lot 2. I propose we do this as 2 issues. First reach agreement on past then agree on how lot 2 will be treated in the future. I
have a board meeting one week from today on Thursday April 21, 2011 and would like to go into it and say this matter is resolved.
To do so I would need to meet with the two of you late Friday 4/15 or on Monday 4/18 or Tuesday 4/19. I have a commitment on
Monday between 11 am and 2 pm. Charles I changed phones and cannot access your number so if you need to reach me call on
Port cell number 409.739.3520. I will be in a meeting beginning at 3:30 today and I am not sure when it will be over. I should be
available after 7 pm tonight via phone. Thanks, Mark.

Mark Murchison

Financial Director

Port of Galveston

409-766-6146

Cell 1 409-739-3520

Cell 2 979-255.3537
mmurchison@portofgalveston.com<mailto:mmurchison@portofgalveston.com>

BOT_ 011858
GPFC_ 003028
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Respondents’ Reply
Exhibit B

PORT OF GALVESTON
REQUEST FOR DISCUSSION AND
TRUSTEES ACTION
MINUTES
ITEM - B-1
PREPARED BY:  Michael J. Mierzwa Port Director June 10, 2014
SUBJECT: Minutes — Regular Monthly Meeting of the Board of Trustees held

Monday, May 19, 2014

BACKGROUND:  Attached are the minutes from the Regular Monthly Meeting of the Board
of Trustees held Monday, May 19, 2014,

ADDITIONAL INFORMATION ATTACHED: No Yes __x

RECOMMENDATIONS: Port staff respectively requests Board approval of the minutes from ]
the Regular Monthly Meeting of the Board of Trustees held
Monday, May 19, 2014,

Dbl § T

Michael J. Mierzwa, Port Director

Respectfully Submitted By:

DATE ACTION TAKEN:

Approved: Motion By:

Disapproved: Seconded By:

Deferred To: Unanimous: Yes No
Incorporated into Minutes: By:

BOT_000077




Minutes of the Regular Monthly Meeting of the
Board of Trustees of the Galveston Wharves
Monday, May 19, 2014

Minutes of the Regular Monthly Meeting of the Board of Trustees of the Galveston
Wharves held Monday, May 19, 2014 in the offices of the Port of Galveston on the 8™
Floor of the Shearn Moody Plaza, 123 Rosenberg, Galveston, Texas.

Chairman Holland called the meeting to order at 9:10 a.m., Monday, May 19, 2014,

The Secretary to the Board called roll. Chairman Holland announced that a quorum of
the Board of Trustees was present.

Presiding Officer: Benjamin F. Holland, Jr., Chairman, Board of Trustees

Present: Chairman Benjamin F. Holland, Jr. Vice Chair Edward J. Walsh, III
Trustee Richard D. DeVries Trustee/Councilman Rusty Legg |
Trustee Albert P, Shannon Trustee John A. Smecca ’

Trustee Gerald A. Sullivan

Others: Michael J. Mierzwa Hulse Wagner
Peter Simons John G. Peterlin, III
Bernard A. Curran Roger R. Quiroga
Mark Murchison Robert Pierce
Diane Falcioni Cristina Galego

Angie Ramirez
Judy K. Esponge

Visitors: Bob Arroyave News Media
George Templeton John Banse
Bryan Bradley Russ Herring
Cindy Tompkins Charles Tompkins
Sylvia Robledo Jason Hayes
John Machol Jerry Rice
John Jensen Gino Vaiani
Herb Foreman Gary Myers

Chairman Holland called for the declaration of conflicts of interest. No conflicts were
voiced at this meeting.

Chairman Holland noted that he had received a few requests to address the Board, and
called first on John Jensen, reminding everyone of the three-minute time stipulation for
those addressing the Trustees under Presentations and Announcements.

Mr. Jensen stated that he is the owner of Galveston Park and Cruise. Mr. Jensen |
understood that there was an issue, or some concerns, about the traffic going back and ’
forth across Harborside at 25™ Street. Mr. Jensen stated that he met with Chief Pierce last
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Friday and discussed with him some items that might help to alleviate those concerns.
Mr. Jensen continued, stating that he took it upon himself to hire Constable Clint Wayne
Brown to help with the traffic on 25" and Harborside, and that seems to be working out
well. Constable Brown has gotten traffic to slow down, and the Constable makes sure
that people are getting across the street safely. Mr. Jensen stated that we all want the
same thing. We all want our customers and people coming to Galveston to have a
memorable, safe and pleasant time. Mr. Jensen stated that he did have some additional
ideas, and that he would be happy to meet with Mr. Simons when he has time to sit down
and go over his ideas and safety issues in an effort to take care of the people crossing at
25™ and Harborside Drive.

Chairman Holland replied that the Port’s number one issue is the liability to the City and
the Port and the prevention of anyone getting hurt crossing the street there. Chairman
Holland stated that the Board did not plan to take any action today, but the Trustees are
going to sit down with City Council to see what their thoughts are on these issues. The
Board is not out to hurt anybody, but the Trustees want to make certain that whatever we
do the Port and/or the City will not be liable for anything that happens, and that no one
gets hurt crossing the street at 25™ and Harborside. The Port is planning on building a
third cruise ship terminal and it will get very crowded on 25% Street, so the Board is
going to look at this to see how we can make it better. The Trustees are just trying to do
what is right for the City, the Port and for Mr. Jensen to prevent anyone from having an
unfortunate accident in that area. Chairman Holland thanked Mr. Jensen, stating that he
appreciated his comments.

Chairman Holland next called for Mr. John Banse, who stated that he would pass his time
to address the Trustees.

Chairman Holland next called Charles Tompkins. Mr. Tompkins thanked the Trustees
for the opportunity to speak. Mr. Tompkins stated that this was the first time that he has
heard Mr. Jensen speak, and that he thought it was very admirable for Mr. Jensen to hire
Constable Brown. Mr. Tompkins believed that Constable Brown will make a significant
difference in that area, and that it is the best thing to do. Mr. Tompkins also stated that he
believed that with Constable Brown at 25" and Harborside it would allow people to go
and enjoy the comforts of the Strand and what the Strand has to offer.

Mr. Tompkins stated that there have been some suggestions from various members of the
Board when they have met throughout the month on increasing parking revenue a fair
share or a fair amount. Mr. Tompkins stated that the numbers that he is receiving or
hearing about has the potential of increasing their monthly revenue space from $8/space
to upwards of nearly $30/space — possibly between $25 - $30 — which Mr. Tompkins
thought was a pretty substantial increase. Mr. Tompkins stated that he did his research
and noted that he has never seen anyone, or never noticed anyone - when he did his
research - he never found that any port did anything along these lines and never increased
revenue for their parking spaces even remotely close to these amounts, for any reason.
Mr. Tompkins thought that there had to be a reason for this, not just to pay for the
expansion of the cruise terminal, or operational issues, or anything along those lines. Mr.
Tompkins stated that the question is if the Trustees seriously considered the impact,
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stating that he knew that some may say that if these cruise parking spaces, or these cruise
parking companies, cannot make it, if they cannot survive when the Port makes the
proposed increase, then so be it. Mr. Tompkins did not think that that is a reasonable
solution or a responsible statement to make. Mr. Tompkins strongly suggested that the
Port try and find a better way to bring in additional revenue, if for some reason that is
what the Port wants to do, other than increasing these rates for these certain people,

Trustee DeVries referenced Mr. Tompkins’s investigation comparing other ports, asking
if he found any other ports that had to support themselves like the Port of Galveston does
since the other ports are subsidized by taxes and bonds.

Mr. Tompkins responded that he did not do a comparative analysis between taxes and
bonds, or an analogous comparison, but he did notice that no other port has ever set this
up, but thought that that is a great question. Mr. Tompkins stated that when he was
thinking about this, he thought that the Port has the Consumer Price Index standard that is
followed through a checks and balances system, so to speak, in the Port’s Tariff, so the
Port can only make certain increases. Mr. Tompkins continued, stating that back in 2010,
or whatever, the Port said that you are going to pay $8/space and this is what we are
going to agree on because we believe that it is an equitable fair share calculation, and
each year, if for some reason we need to, we will increase “x” amount percentage. Mr.
Tompkins stated that that would be about a 256% increase if we did this now. So, Mr.
Tompkins stated, he was thinking back then that you guys were in the same position that
you are now, asking if that was right. The Board responded no. Mr. T ompkins
questioned if the Port sustained yourselves back then differently than you sustain
yourselves now.

Chairman Holland responded that the Port has potential customers that want to come to
the Port of Galveston, and the Port needs to build another cruise terminal. The Port does
not have the money to build another cruise terminal, but we have to build it, and that will
increase traffic for the parking folks, for the Port, and for everyone else. The Board must
find a way to pay to build another cruise terminal, the Chairman stated. The Port has to
generate revenue to pay for the terminal. Mr. Tompkins added — fairly. Chairman
Holland responded that that is what the Board and Port staff is trying to do, and Chairman
Holland believed that the Port has done that. Chairman Holland stated that if Mr.
Tompkins would look at what is being discussed, the Port is doing this fairly. The
Chairman continued, stating that what Mr. Tompkins has to realize is that he is talking
about what the Port charges, but the parking folks do not charge anything near that. If the
lots charged the same thing as the Port charged, then it would not cost the parking folks a
penny more, but the problem is that the parking folks want to take parking away from the
Port, and the Port needs parking to help pay for the cruise lines. Chairman Holland told
Mr. Tompkins that the cruise passengers go to their parking facilities because they lower
their prices. If the Port lowers our prices, the Chairman stated, then no one makes any
money, and we will not be able to pay for another terminal, nor could we pay for the
terminals the Port has now, and that is the big problem that the Port has. The dilemma is
how does the Port continue to keep the cruises coming here, and how does the Port get
the money to build another terminal to attract more cruise ship business to the Port.
Another cruise terminal is something that we all in the community think is a great project,
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Chairman Holland stated, but there are a lot of great projects, and you have to have the
money to finance them.

Mr. Tompkins stated that the parking folks were not taking cargo away from the Port, but
actually what they are doing is taking Port traffic — sending them downtown to the Strand
and having them enjoy the Strand in Galveston, and helping Galveston to enjoy the
economic impact of this business, and then have the cruise passengers go on their cruise
and have a nice time. Mr. Tompkins stated that they do not sit there and re-route people
to our certain areas just to bring them in, so he believed the Port’s numbers were
inaccurate.

Chairman Holland referenced the prices that Mr. Tompkins charges to lure the cruise
folks to their facilities, and noted that people can go on the Strand even when they park
across the street in the Port’s lots — they can still walk to the Strand.

Mr. Tompkins questioned if that would be at 25™ Street. Chairman Holland responded
that they can walk anywhere they want. Mr. Tompkins questioned if 25" Street would be
a good route. Chairman Holland stated that it may or may not be, it depends. If the Port
puts a policeman out there, it may be, but if we don’t, it may not be, but that is what the
Port is working on. Mr. Tompkins thought that that was a great idea. Chairman Holland
thought that there are some great ideas to be considered, and the Port has some great
ideas, but it all takes money, and that is what the Port is trying to do here — to generate
revenue to build more and more cruise business for the Port of Galveston, Unfortunately,
the parking folks have to pay their share. Mr. Tompkins stated that he thought that they
were paying their share.

Trustee DeVries stated that the answer to his question was that Mr, Tompkins did not
find another port that could support themselves on their own revenue. Chairman Holland
added that that is because there are none. Mr. Tompkins stated that he did not do a
comparative analysis between ports. Trustee DeVries responded that he would not find
one. Chairman Holland added that there is not another port that is self-sustained.
Galveston is the only port that does not receive tax support.

Mr. Tompkins referenced parking, and stated that he did do an analysis on the ports that
made a significant amount of revenue, and the amount of gross margins that they are
making based on the revenue that they are bringing in, and he did not find any ports at all
that made upwards of 10% or less on the amount of revenue that they generated.

Chairman Holland next called on Mr. George Templeton. Mr. Templeton stated that,
with the Port’s approval, he would like to donate his time to Mr, Tompkins. Chairman
Holland and the Trustees allowed his request.

Trustee Sullivan questioned who Mr. Tompkins represented. Mr. Tompkins responded
that he is married to Cindy, and that she works with one of the parking lots. Trustee
Sullivan asked which parking group did they represent. Mr. Tompkins responded EZ
Cruise.
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Vice Chairman Walsh stated that Mr. Tompkins referenced in his original talk finding
additional revenue sources that the Port could use to find the much needed revenue to
build new facilities and operate the current facilities, and asked Mr. Tompkins exactly
what were his ideas on that, and what was Mr. Tompkins referencing.

Mr. Tompkins responded that there was a time when he met with the Finance Committee,
and Mr. Tompkins believed that Mr. Jensen had alluded to this as well, where we
discussed several other ideas of bringing additional money in, or an additional increase of
funds in, and questioned if Mr. Simons wants to come up and talk about that. Mr.
Tompkins guessed that he could mention it, stating that you know that the hotels bring
money in, and Mr. Tompkins believed that the Board was going to address the hotels,
asking if that was correct. Vice Chairman Walsh responded that the Trustees were
addressing the entirety of parking. Mr. Tompkins continued, stating that he believed that
there was a Port Tariff, a substantial amount of...he guessed...which was a head tax that
the Port receives from the cruise lines per passenger, asking if that was correct. Vice
Chairman Walsh stated that there were passenger service fees that are set based on the
contract that the Port has with the various cruise lines, and that the Port is already putting
that money in. Mr. Tompkins stated that there were about three or four more things that
they discussed, and Mr. Tompkins asked Mr. Simons if they could sit down outside of
sessions to discuss them and maybe help you guys.

Trustee Sullivan asked that Mr. Tompkins give the Board an idea of what he is
discussing, because the Trustees are ready to do something today. If Mr. Tompkins has
something he wants to bring forward, Trustee Sullivan asked that Mr. Tompkins please
do so now.

Mr. Tompkins responded that the number one thing that they had offered was the people
who were coming to Galveston, so their main focus was not necessarily pushing the
people to the Port, but pushing the people towards Galveston, and that is what they have
done. Mr. Tompkins continued, stating that his group has met with the restaurant district
and the Galveston Strand District to persuade them to give coupons to the cruise
passengers to encourage them into the Port or the Strand areas. That was the number one
thing that Mr. Tompkins and his group has focused on in the past, and Mr. Tompkins
stated that he thought that Mr. Simons and some of the other Directors were trying to
focus on additional ways to bring in revenue for the Port of Galveston.

Trustee Sullivan questioned Mr. Tompkins on how that would bring more revenue to the
Port. Mr. Tompkins replied that the thing is for them, as an individual entity, to focus
more towards bringing revenue to Galveston in general, as opposed to trying to find ways
to subsidize additional lost revenues for the Port of Galveston, as that was not something
on which they focused very heavily. Mr. Tompkins stated that he wanted to sit down and
talk with the Port to find out if there were ways that they may be able to help.

Trustee Sullivan addressed Mr. Tompkins, stating that what he needed to understand is
that what the Port is going through is not only the fact that the Port is building more
facilities for another cruise ship to come in, or for multiple cruise ships to come in, but
we also have to do maintenance. The Port just replaced the roof on Cruise Terminal No.
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2. The Port is having to repair, or essentially rebuild, the bridge that goes over
Harborside Drive to Cruise Terminal No. 1. As more cruise ships come in, and with the
expenses the Port incurs, the Port will have to hire more policemen. The Port’s expenses
increase exponentially as the Port goes forward with more cruise ships. Mr. Tompkins
asked....not proportionally. Trustee Sullivan clarified...exponentially. Mr. Tompkins
asked for an example of how. Trustee Sullivan responded that for instance, when the
Port has three cruise ships in at one time, asking the Port Director to correct him if he was
wrong, the Port could have as many as 16,000 passengers. Mr. Mierzwa responded
24,000 people. The Chairman clarified — 12,000 passengers on and 12,000 passengers
off. Trustee Sullivan stated that he did not even know where the Port was going to get
the police, but that is one issue that the Port will have to solve. There is another problem
that the Port has with people crossing Harborside Drive because it slows everything
down. When we have the 24,000 people, we have passengers getting off of the cruise
ships and the Port has the cruise passengers getting onto the cruise ships at the same time.
So, exponentially it increases the Port’s costs. Mr. Tompkins questioned if the Port will
lose money as a result of the revenues brought in by the third cruise ship. Trustee
Sullivan responded that if we are talking about on the cost side — yes. Trustee Sullivan
continued, stating that he did not think that anyone on this Board is anti-parking. Mr,
Tompkins questioned if Trustee Sullivan did not think that anyone is. Trustee Sullivan
responded that he did not think so. Trustee Sullivan stated that what the Board is trying
to do is to get the lots to pay what the Port has to pay. The Port is not against what Mr.
Tompkins and his group is doing. Trustee Sullivan continued, stating that he is free
enterprise, noting that his life-blood is free enterprise, and Trustee Sullivan stated that he
understood that the parking lot folks pay taxes on their property. Mr. Tompkins stated
that they have the same amount of revenue stream, and as new people come in they have
to get new buses, and they have to maintain those buses, just as the Port has to maintain
their fleet. Trustee Sullivan stated that all the Port wants is to have equity, and the Port
needs it in order to move forward. Trustee Sullivan continued, stating that if the Port is
out of the cruise ship business, he would guarantee that the parking lot people would also
be out of business. Therefore, Trustee Sullivan stated that the parking lots have to pay
what the Port is paying, noting that the Port and parking lots are paying the same share.

Mr. Tompkins stated that the Port has approximately 64% of the spaces that are dedicated
specifically to the cruise terminal traffic, or somewhere around there, and asked if that
was right. The Board acknowledged that that was correct. Mr. Tompkins continued,
stating that the parking lot people are told that 100% of all of their spaces, regardless of
whether they are spaces for their customers, spaces for themselves, spaces for their
employees, the spaces that have x’s on them or whatever, are going to be given to the
Port and specifically allocated to what is potentially lost revenue or potential revenue,
Mr. Tompkins thought that that was not fair at all. Mr. Tompkins stated that these guys
are coming in, counting every single spot, even dangerous spots that are small, and
saying that we can easily fit a car in those dangerous spaces. Mr. Tompkins stated that he
disagreed, saying that the way we are going about this may not be the best way.

Chairman Holland asked Mr. Tompkins to hold on for a minute, stating that he
understood that this was a very controversial issue, and a very important issue for the
City, and the Chairman asked the Trustees if they minded if he would allow Mr.
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Tompkins more than the three-minutes to address the Trustees. The Trustees had no
objections.

Mr. Tompkins stated that as long as this is done in the right way, then he was all for it,
and that he was not just someone that is down there trying to be a parasite off someone
else — free enterprise, right! Mr. Tompkins continued, stating that if this increase is done
the right way then he is all for it, but, if it is not done the right way, then he is not for it.

Trustee DeVries stated that he still has not heard what Mr. Tompkins thought was the
right way, and Trustee DeVries added that if he recalled properly, when you addressed
the Trustees once before, there were some areas where you felt parking lots that were not
paying their fair share were not paying anything. Trustee DeVries questioned if Mr.
Tompkins thought the Port should increase fees or not, because Trustee DeVries recalled
Mr. Tompkins bringing that up the last time he addressed the Trustees.

Mr. Tompkins responded that he did, and stated that certainly, as long as everyone that
might be benefiting from the cruises pays a certain amount, then he is all for that. Mr.
Tompkins did not think that anyone should go without offering anything, Mr, Tompkins
continued, stating that as this increases proportionately, at some point in time, because
there are only four companies or so that the Port is hitting very, very hard — only four,
and Mr. Tompkins stated that that is ridiculous, noting that there are dozens of companies
that make a meaningful amount of revenue here on this island, and the Port should
address them.

Trustee DeVries wanted to make certain that Mr. Tompkins, noting that Mr. Tompkins
had previously mentioned being partners, understood that that is what the Board and staff
have spent a lot of time on because the Port knows that we cannot park all of the cars in
our parking lots, and we do need the parking lot folks, and we all need to partner.
Trustee DeVries continued, stating that all the Port is looking for is being partners, as in a
partnership, equally supporting the venture, and that is all that the Board is looking to do
here.

Mr. Tompkins responded that if something is reasonable, that is fine, but if someone
comes in and says well, you’ve got 100% of your spaces allocated to the Port of
Galveston, then first of all, that would be wrong. Mr. Tompkins stated that they do not
have 100% of their spaces allocated to the Port of Galveston.

Trustee DeVries stated that one other thing that was brought up in the Finance Committee
Meeting is, and Mr. Murchison could probably explain this a little better, that the Port’s
portion of the parking spot revenue is 100% back into the Port, but the portion the private
parking lots contribute of their parking lot revenue is not 100% back to the Port, so the
Port is really contributing more than the private parking lots are contributing. Trustee
DeVries continued, stating that all of the parking money goes into the expenses that we
have. Mr. Tompkins responded sure, that he agreed.

Trustee Shannon questioned the parking rates at Mr. Tompkins lot, clarifying today, what
are those rates. Mr. Tompkins asked Mr. Jason Hayes to respond to that question. Mr.
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Hayes stated that the rates vary, but it is $60 for seven days. Trustee Shannon questioned
what kind of occupancy did they have last year on their parking. Mr. Hayes responded
about 70% - minus the loss revenue because of the Triumph, so it would probably go
down to 50%.

Chairman Holland added that they do vary their prices because he has seen that. Mr.
Hayes responded no, if you go on line you will see that our prices are the same.
Chairman Holland stated that he has seen sometimes where operators lower prices as the
day goes on. Both Mr. Tompkins and Mr. Hayes responded no, that that is not them.

Mr. Tompkins stated that every $5 is $5 to gross market revenue out of their pocket. Mr.
Tompkins stated that they try their best to maintain that as high as they can, because it is
a service that they offer. Mr. Tompkins stated that they do not park someone there and
then allow them to walk across, but that does not mean that we can’t be driving them.

Chairman Holland stated that he believed that the Trustees have given more than enough
time to this, and he really appreciated it. Chairman Holland said that we, as a staff, and
you can tell because it has been on the agenda for four or five months, have worked very
hard and diligently. The Board has had the Finance Committee look at this, and the
Board and staff have tried to be as fair and equitable as they thought that it was
absolutely necessary for them to be. Chairman Holland continued, stating that the
Board’s whole goal, when they were appointed to the Board of Trustees of the Galveston
Wharves, was to take care of the Port of Galveston and to generate an industry that we do
not have. The cruise ships have been a plus for all, including the parking lot operatofs.”
The Board and Port staff are going to protect this industry, and in order to do that, the
Port must have revenue to continue to dredge the Channel, build new facilities, and to
take care of the facilities that the Port now has. Chairman Holland stated that the Board
and Port staff believe that we are putting together a fair and equitable operation and
Tariff, and we are going to put that in, and if in fact the parking lot operators can show
the Port differently, then the Port is not opposed to adjusting the Tariff downward, but
until someone does show the Board differently, we know what we need, we know what
we have agreed to, and we know what we have looked at, and the Chairman thought that
everyone knows that this is fair and equitable. Chairman Holland wanted to make sure
that Mr. Tompkins understood that. The Board thanked Mr. Tompkins for his address to
the Trustees,

Chairman Holland called for a motion on the minutes of the Regular Monthly Meeting of
the Board of Trustees held April 28, 2014. Vice Chairman Walsh moved Jor approval
as distributed. Motion was seconded by Trustee Sullivan and carried, with Trustee
DeVties abstaining from vote as he was not at the April 28" Board Meeting.

Chairman Holland called for the Port Director’s Report.

Mr. Mierzwa began by recapping the May 2014 financial and tonnage results, which
were provided to the Trustees in their notebooks under the Port Director’s Report for
April 2014, noting that most of the financials were presented earlier in the Finance
Committee Meeting. Mr. Mierzwa stated that in-April the actual operating revenue was
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PORT OF GALVESTON
BRIEFING

DISCUSS AND CONSIDER CHANGES TO GALVESTON WHARVES TARIFF
CIRCULAR NO. 6 - OTHER LICENSES AND PERMITS, INCLUDING
INCREASES TO THE DECAL AND ACCESS FEES FOR GROUND
TRANSPORTATION COMPANIES ACCESSING THE CRUISE SHIP
TERMINAL COMPLEX TO BE EFFECTIVE JULY 1, 2014

Background

Last year, the Board asked the Port Dircctor to assess various issues related to the fees the
Port charges operators of private parking lots and other companies that drop off and pick
up custormers at the Port’s two cruise terminals. In response, the Port Director formed a
study team. The team has briefed the Board on its progress several times over the past
year. During the briefings, the Board asked the study team to gather additional
information that would help them make a decision regarding the fee structure and the
amounts assessed the various entities accessing the terminals.

Current Situation

The team has completed its work and recommends that the Board approve an increase in
the fees.

Board of Trustees of the Galveston Wharves Tariff Circular No. 6 (Item No. 111 —
“QOther Licenses and Permits”) sets forth the guidelines for Port Use Permits. Entities
desiring to use, or have their vehicles and operators enter on, Galveston Wharves
property for commercial purposes must have a valid use permit issued by the Port
Director pursuant to Item No. 111 of the tariff. To receive a permit, an applicant must
pay an application fee, comply with certain liability and other insurance requirements
and, in the case of commercial entities entering the cruise terminal complex, pay a decal
and access fee. Some commercial entities pay the access fee on a per-trip basis and some
pay the fee on a monthly basis.

The fees set forth in the tariff were established in August 2006 and have not been updated
or amended since then. (There is a provision in the tariff for periodic adjustment of the
fees.) Revenue generated by the current fees reflects a disproportionately low share of
the cost of operating the cruise terminals forcing the Port to cover nearly the entire cost of
operations. The study team believes that the fees in the tariff should be increased. The
table that appears on the following page summarizes the proposed fee changes.

BOT_000096




Calegory

Tariff Sec.

Decal Fee

Access Fee

Decal and Access Fees

Note C

Current

Proposed

Current

Proposed

- Charter busses

$50.00"

$60.00"

- Commercial passenger

$10.00

$25.00

$20.00"

$30.00"

vehicles (except busses)
with seating capacity of 15
Or More persons

- Commercial passenger
vehicles (except busses)
with seating capacity of
fewer than 15 persons

$10.00 $15.00 $10.00" | $20.00°

- Taxicabs with City of
Galveston permits

$7.50

Off-Port Parking Users Note D $10.00 $8.007 $28.887

Attached to this brief are two documents. The first is an annotated copy of Item No. 111
of the tariff. Changes recommended by the study team are indicated in red. The second

document is a copy of the revised tariff item if the Board approves the study team’s
recommendations. '

Fiscal Impact

The estimated fiscal impact of this recommendation is based on the number of Port Use
Permit applications processed, the number of vehicle decals issued and the mumber of
commercial vehicles accessing the cruise terminal complex in 2013. The estimated
impact is also based on certain assumptions related to those numbers in 2014. On that
basis, the projected annual increase in revenue associated with the proposed change to the
tariff is $430,000.

Staff Recommendation

The Board of Trustees is respectfully requested to listen to the briefing of the Port
Director and staff and approve the proposed changes to the tariff,

Aftachment 5/19/14

! Access fees paid by operators of charter busses and commercial passenger vehicles (such as airport and
hotel shuttles) are assessed on a per-trip basis.

? Access fees paid by operators of off-port parking lots are assessed on a per-parking-lot-space, per-month
basis,
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ISSUED: NOVEMBER 21, 2013 EFFECTIVE: JANUARY 1, 20114

SECTION 100 - GENERAL INFORMATION, RULES AND REGULATIONS

APPLICATION iTEM

OTHER LICENSES AND PERMITS (C)AN) 111

Port and Cruise Terminal Use and Parking Permits and Fees

Applications for Port Use Permits are to be submitted to the Galveston Wharves using
Application Forms, which are available at the Offices of the Galveston Wharves.

An initial application fee and annual renewal fee are required for the following categories of
business conducting activities on or in connection with the property of the Galveston Wharves:

1.

Commercial Business Entities not operating under a Lease Agreement, Berthing
Agreement, Operating Agreement, Operating or Terminal Services Agreement or
Concession Agreement with the Galveston Wharves or the Galveston Port Facilities
Corporation

Initial Application Fee: $300.00 Annual Renewal Fee: $75.00

Commercial Passenger Vehicle Service with more than two (2) vehicles providing
access for people to the Galveston Wharves and the Cruise Ship Terminal Complex.
(Not operated or controlled by or under contract for transportation services with the
Galveston Wharves) (Notes A, C, D & E)

Initial Application Fee: $300.00 Annual Renewal Fea: $75.00

Commerclal Passenger Vehicle Services with two (2) or fewer vehicles providing access
for people to the Galveston Wharves and the Cruise Ship Terminal Complex. (Not
operated or controlled by or under contract for transportation services with the Galveston
Wharves) (Notes A, C, D & E)

Initial Application Fee: $120.00 Annual Renewal Fee: $50.00

. Mobile Food and/or Merchandise Vendors

Initial Application Fee: $120.00 Annual Renewal Fee: $50.00

. Common Carriers by Water of Passengers (Water Taxi Service)

Initial Application Fee: $300.00 Annual Renewal Fee: $75.00

Organizations performing Oil Waste, Bilge Water and Gray Water Removal Service
Initial Application Fee: $300.00 Annual Renewal Fee: $75.00

Organizations performing Sanitary and Solid Waste Removal Services

Initial Application Fee: $300.00 Annual Renewal Fee: $75.00

. Organizations performing the Services of Line Handling for Vessels,

Initial Application Fee: $300.00 Annual Renewal Fee: $75.00
Persons Operating Pneumatic Trucks Handiing Plastic Polymer Pellets
Initial Application Fee:; $300.00 Annual Renewal Fee: $75.00

tern Mo, 111 continued on the next page.
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ISSUED: NOVEMBER 21, 2013 EFFECTIVE: JANUARY 1, 2014

SECTION 100 - GENERAL INFORMATION, RULES AND REGULATIONS

APPLICATION ITEM

In addition to the application and Port Use Permit fee, all applications must be accompanied by
a Certificate of Insurance showing proof of insurance, not less than that required in ltem 600 of
this Tariff, and meeting all other requirements found in ltem 600 of this Tariff, except as noted in
“Note B”, below. The Insured party must be the same name as the Applicant and the Taxpayer
Identification registered with the Texas Secrstary of State and the Texas Comptroller of Public
Accounts for the named business entity. The City of Galveston and the Board of Trustees of the
Galveston Wharves must also be named as "Additional Insureds” with Waiver of Subrogation.

Port Use Permits are to be Issued for a perlod of one (1) year beginning January 1% and ending
December 31%. New businesses requiring Port Use Permits within three months of the abave
expiration date will be issued such permits to extend the following vear,

Note A,

Note B.

A separate Port Use Permit must be obtained for each of the business
categories, named above, in which any business entity Is engaged.

The following Insurance requirements defined in the City of Galveston
Ordinances, as may be amended. from time to time, which are applicable to
Commercial Vehicles for Hire, are incorporated into this Tariff Circular and apply
to the respective types of vehicles referenced In the ordinance section heading
(See also: www.citvoigalveston.org). The Port reserves the right to modify
certain liability and other insurance requirements as deemed necessary based on
a review of the applicant and type of business. License holders and Port Use
Permit holders shall, in addition to the notice-to-the-Cily requirement in the City
Ordinance, notify the Port in all instances in which the Ordinance requires notice
to the City.

Sec. 35-54. Insurance-taxicabs.

Every holder of a license to operate a taxicab service pursuant to the provisions
of thls chapter shall maintain in full force and effect at all times a policy or policies
of automobile liability and property damage insurance, with an insurance
company or companies authorized to do business in Texas, covering each
vehicle so used, in an amount not less than the minimum coverage required by
state law. No taxicab permit shall be issued or renewed unless the applicant has
obtained for the vehicle involved an automobile liability insurance policy with an
Insurance company or companies authorized to do business In Texas with
minimum fimits as prescribed pursuant to state law. The applicant prior to
issuance or renewal of the permit shall fumnish satisfactory proof of such
coverage. Sald policy shall contain a clause requiring thirty (30) days notice be
given to the city prior to cancellation. If such notice of cancellation is given by the
Insurance company, the licensee shall obtain new insurance before meeting the
requiremnents of this section prior to the expiration of the 30-day period; If the
license fails to do so his permit shall be immediately revoked.

(Crd. No. 02-058, § 3, 6-27-02)

item No. 111 continued on the next page.
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See. 35-55. [nsurance-limousines.

Every holder of a license to operate a limousine service pursuant to the
provisions of this chapter shall maintain in full force and effect at all times a policy
or policles of automobile liability and property damage insurance with an
Insurance company or companles authorized to do business in Texas, covering
each vehicle so used, in an amount not less than five hundred thousand dollars
($500,000.00) combined single fimits. No limousine permit shall be issued or
renewed unless the applicant has obtained for the vehicls involved an automobile
liability insurance policy with an insurance company or companies authorized to
do business in Texas with the required coverage. An applicant prior to the
issuance or renewal of annual permit shall furnish satisfaclory proof of such
coverage. The holder shall furnish proof of such coverage by filing with the
director a valid certificate of insurance, or In lieu thereof a true multiple original of
any such policy. The policy shall contain a clause requiring thirty (30) days' notice
be given to the city prior to cancellation. If the insurance company gives such
notice of cancellatlon, the holder shall obtain new insurance before the expiration
of the 30-day period; if the holder fails to do so his permit shall be immediately
revoked.

(Ord. No. 02-058, § 3, 6-27-02)
Sec. 35-56. Insurance-buses and shuttles,

Every holder of a license to operate a bus or shuttle vehicle service pursuant to
the provisions of this chapter shall maintain in full force and effect at all times a
policy or policies of automobile liability and property damage insurance with an
insurance company or companies authorized to do business in Texas, covering
each vehicle so used, in an amount not less than five hundred thousand dollars
($500,000.00) combined single fimits. No bus or shuttle vehicle permit shall be
Issued or renewed unless the applicant has obtained for the vehicle involved an
automobile liability insurance policy with an insurance company or companies
authorized to do business in Texas with the required coverage. An applicant prior
to the issuance or renewal of annual permit shall furnish satisfactory proof of
such coverage. The holder shall fumish proof of such coverage by filing with the
director a valid cerfificate of insurance, or in lieu thereof a true multiple original of
any such policy. The policy shall contain a clause requiring thirty (30) days' notice
be given to the cily prior to cancellation. If the insurance company gives such
notice of cancellation, the holder shall obtain new insurance before the expiration
of the 30-day period; if the holder fails to do so his permit shall be immediately
revoked.

(Ord. No. 02-058, § 3, 6-27-02)

[tem Mo. 111 conifnued on the next page,
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Note C. In addition to the annual Port Use Permit fee, ground transportation companies,
as defined herein, accessing Cruise Terminal 1/ Texas Cruise Ship Terminal on
Galveston Island®, or Cruise Terminal 2 / Texas Cruise Ship Terminal at Pier
27, collectively the Cruise Ship Terminal Complex, shall be subject to the

following decal and/or access fees for each vehicle that shall have such access:

Type of Vehicle and Vehicle Decal and Access Charge:

Seating Capacity;

Charter Bus Owners and Operators
Bus,-CemmereiatPassenger

0,00 Parking Feel

Xl.e#%ih!e, -Gourt y-Mehiste $40:00-perdecal-per . ehiclerannuallyand
vith-Seating-Capaeiyofgreater $E0-00 perAccessTrp
thanfifteen{i8) persens
-